Chapter 14

Racial Disparities in the American

Criminal Justice System
by Ronald Weich and Carlos Angulo™

Introduction

In many ways, the United States has made
significant progress over the last half cen-
tury toward the objective of ensuring equal
treatment under law for all citizens. But in
one critical arena — criminal justice — ra-
cial inequality is growing, not receding. Our
criminal laws, while facially neutral, are
enforced in a manner that is massively and
pervasively biased. The injustices of the
criminal justice system threaten to render
irrelevant 50 years of hard-fought civil rights
progress.

* In 1964 Congress passed the Civil Rights
Act prohibiting discrimination in employ-
ment. Yet today, three out of every ten
African American males born in the Unit-
ed States will serve time in prison, a sta-
tus that renders their prospects for le-
gitimate employment bleak and often
bars them from obtaining professional li-
censes.

" This chapter is adapted from a report the authors
prepared for the Leadership Conference on Civil
Rights and the Leadership Conference Education
Fund entitled Justice on Trial: Racial Disparities
in the American Criminal Justice System (2000).
Ronald Weich is a partner in the Washington, D.C.,
law firm of Zuckerman Spaeder LLP. He previously
served as an Assistant District Attorney in New
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* In 1965 Congress passed the Voting
Rights Act. Yet today, 31% of all black
men in Alabama and Florida are perma-
nently disenfranchised as a result of
felony convictions. Nationally, 1.4 million
black men have lost the right to vote un-
der these laws.

* In 1968 Congress passed the Fair Hous-
ing Act. Yet today, the current housing
for approximately 2 million Americans —
two-thirds of them African American or
Hispanic — is a prison or jail cell.

*  Our civil rights laws abolished Jim Crow
laws and other vestiges of segregation
and guaranteed minority citizens the
right to travel and utilize public accom-
modations freely. Yet today, racial pro-
filing and police brutality make such
travel hazardous to the dignity and
health of law-abiding black and Hispanic
citizens.

York County, Special Counsel to the U.S. Sentencing
Commission, and Chief Counsel to Senator Edward
M. Kennedy on the U.S. Senate Judiciary Com-
mittee. Carlos Angulo is an associate at Zuckerman
Spaeder LLP. He previously served in the
Department of Justice and as Counsel to Senators
Paul Simon and Paul Sarbanes.
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The system by which lawbreakers are ap-
prehended and punished is one of the pil-
lars of any democracy. But for that system
to remain viable, the public must be confi-
dent that at every stage of the process —
from the initial investigation of a crime by
the police officer walking a beat to prosecu-
tion and punishment — individuals in like
circumstances are treated alike, consistent
with the Constitution’s guarantees of equal
treatment under the law.

Today, our criminal justice system strays
far from this ideal. Blacks, Hispanics and
other minorities are victimized by dispropor-
tionate targeting and unfair treatment by
police and other front-line law enforcement
officials; by racially skewed charging and
plea bargaining decisions of prosecutors; by
discriminatory sentencing practices; and by
the failure of judges, elected officials, and
other criminal justice policymakers to re-
dress the inequities that become more glar-
ing every day.

Racial disparities affect both innocent and
guilty minority citizens. There is obvious
reason to be outraged by the fact that inno-
cent minority citizens are detained by the
police on the street and in their cars far more
than whites. But there must also be outrage
about the disparate treatment of minority
citizens who have violated the law. A defen-
dant surrenders many civil rights upon con-
viction, but equal protection of the laws is
not one of them.

The unequal treatment of minorities in our
criminal justice system manifests itself in a
mushrooming prison population that is over-
whelmingly black and Hispanic; in the de-
cay of minority communities that have given
up an entire generation of young men to
prison; and in a widely held belief among
black and Hispanic Americans that the crimi-
nal justice system is deserving neither of
trust nor of support.

Enforcement of criminal laws based on ra-
cial generalizations is not rational: The ma-
jority of crimes are not committed by minori-
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ties, and most minorities are not criminals
— indeed, less than 10% of all black Ameri-
cans are even arrested in a given year. Yet
the unequal targeting and treatment of mi-
norities at every stage of the criminal jus-
tice process — from arrest to sentencing —
reinforces the perception that drives the in-
equality in the first place, with the unfair-
ness at every successive stage of the process
compounding the effects of earlier injustices.
The result is a vicious cycle that has evolved
into a self-fulfilling prophecy: More minor-
ity arrests and convictions perpetuate the
belief that minorities commit more crimes,
which in turn leads to racial profiling and
more minority arrests.

Racial disparity in the criminal justice sys-
tem may be the most profound civil rights
crisis facing America in the new century. It
undermines the progress we have made over
the past five decades in ensuring equal treat-
ment under the law and calls into doubt our
national faith in the rule of law.

This chapter examines the systematically
unequal treatment of black and Hispanic
Americans and other minorities as compared
to their similarly situated white counter-
parts within the criminal justice system. But
it does not propose less public safety or in-
effective law enforcement. The issue is not
whether to be tough on crime, but rather
whether to be fair and smart in the course
of being tough on crime. There is no contra-
diction between effective law enforcement and
the promotion of civil rights.

I. Race and the Police

The disparate treatment of minorities in
the American criminal justice system begins
at the very first stage of that system: the in-
vestigation of suspected criminal activity by
law enforcement agents. Police departments
disproportionately target minorities as
criminal suspects, skewing at the outset the
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racial composition of the population ulti-
mately charged, convicted and incarcerated.
And too often the police employ tactics
against minorities that simply shock the con-
science.

There is no reason to believe that overt
racism or bigotry is more prevalent among
police officers than among other profession-
als. To be sure, there have been highly pub-
licized instances of such bigotry, such as the
annual “Good Ol’ Boys Roundup” for law en-
forcement personnel in eastern Tennessee,
which, when investigated in 1995, was found
to feature a Redneck of the Year contest,
performances in blackface, the wearing of
masks in the likeness of Martin Luther King,
Jr., with a bullet hole in the face, and the
display of a banner entitled “Nigger Check
Point.” But such blatant prejudice is always
roundly condemned when it comes to light.
In contrast, the racial generalizations that
inform policing strategies in America today
are subtle, deeply rooted, and difficult to
eradicate.

A. Racial Profiling and the
Assumptions That Drive It

Some crimes are brought to the attention
of the police by circumstances (e.g., a dead
body) or by bystanders who witness it. But
very often the police seek to uncover crimi-
nal activity by investigation. They patrol the
streets looking for activity they think is sus-
picious, they stop cars for traffic violations
in the hope of discovering more serious
criminality, and they engage in undercover
operations in an effort to uncover crimes, like
drug trafficking and prostitution, without
complaining witnesses. Each of these police
tactics involves the exercise of a substantial
amount of discretion — the police decide who
they consider suspicious, which cars to tail,
what conduct warrants further investiga-
tion, and which neighborhoods are ripe for
enforcement activity.
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Unfortunately, that discretion is routinely
exercised through the prism of race. The
practice of racial profiling — that is, the iden-
tification of potential criminal suspects on
the basis of skin color or accent — is perva-
sive.

For example, a growing body of statistical
evidence demonstrates that black motorists
are disproportionately stopped for minor
traffic offenses because the police assume
that they are more likely to be engaged in
more serious criminal activity. This ironi-
cally labeled “driving while black” syndrome'
has two deleterious effects. It causes a large
number of innocent black drivers to be sub-
jected to the hassle and humiliation of po-
lice questioning, and it results in a lopsided
number of blacks being arrested for nonvio-
lent drug crimes that would not come to the
attention of authorities but for the racially
motivated traffic stop.

The practice is widespread:

* Under a federal court consent decree,
traffic stops by the Maryland State Po-
lice on Interstate 95 were monitored. In
the two-year period from January 1995
to December 1997, 70% of the drivers
stopped and searched by the police were
black, while only 17.5% of overall driv-
ers — as well as overall speeders — were
black.?

* In Volusia County, Florida, in 1992,
nearly 70% of those stopped on a particu-
lar Interstate highway in central Florida
were black or Hispanic, although only 5%
of the drivers on that highway were black
or Hispanic. Moreover, minorities were
detained for longer periods of time per
stop than whites, and were 80% of those
whose cars were searched after being
stopped.?

* A study of traffic stops on the New Jer-
sey Turnpike found that 46% of those
stopped were black, although only 13.5%
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of the cars on the road had a black driver
or passenger and although there was no
significant difference in the driving pat-
terns of white and non-white motorists.*

e In 1992, as part of a report by the ABC
news program “20/20,” two cars, one filled
with young black men, the other with
young white men, navigated the same
route, in the same car, at the same speed
through Los Angeles streets on succes-
sive nights. The car filled with young
black men was stopped by the police sev-
eral times; the white group was not
stopped once, despite observing police
cars in their immediate area at least 16
times during the evening.’

Even the United States government has
facilitated racial profiling. The Volusia
County highway interdiction program dis-
cussed above is part of a network of drug in-
terdiction programs established and funded
by federal authorities under the name “Op-
eration Pipeline.” And it was the Drug En-
forcement Agency that encouraged New
Mexico state police to use a “cocaine courier
profile,” one element of which was that “[t]he
vehicle occupants are usually resident aliens
from Colombia.”®

The immigration law context furnishes fur-
ther evidence of widespread racial profiling.
A recent study by the National Council of La
Raza identified a pattern of selective enforce-
ment of U.S. immigration laws by the Immi-
gration and Naturalization Service (INS) and
local officials, whereby individuals of iden-
tifiably Hispanic origin — including many
who were American citizens, legal perma-
nent residents, or otherwise lawfully in the
United States — were targeted by the au-
thorities and subjected to interrogation, de-
tention, or arrest for suspected immigration
violations.

One of many examples of such targeting
was “Operation Restoration” in Chandler,
Arizona, a joint endeavor of the Chandler Po-

lice Department and the U.S. Border Patrol.
According to a study conducted by the Ari-
zona Attorney General’s office, local police
and U.S. Border Patrol officials implement-
ing Operation Endeavor “without a doubt . .
. stopped, detained, and interrogated [Chan-
dler residents] . . . purely because of the color
of their skin.”” Similarly, in Katy, Texas, the
INS and officers from the Katy Police De-
partment conducted a joint operation
whereby they stopped and detained cars
driven by individuals of “Hispanic appear-
ance,” conducted street sweeps in which His-
panics were the only ones targeted or ques-
tioned, and undertook searches of Hispanic
residences.®

Racial profiling is seemingly inconsistent
with today’s dominant law enforcement phi-
losophy: community policing. But community
policing is still a vague and elastic concept.
At its best, community policing refers to a
more diverse police force working with com-
munity institutions to prevent crime before
it occurs. For example, Boston’s anti-gang
efforts have featured after-school programs
for high-risk students and a constructive
partnership between the police and crime
prevention agencies. In such places, commu-
nity policing deserves credit for helping to
reduce crime rates.

But too often, community policing is just a
label, a slogan to attract federal grants and
tavorable headlines. In some jurisdictions,
community policing means little more than
giving street-level officers wide discretion
to “clean up” the communities they patrol
by whatever means seem expedient. Thus,
community policing may come to mean “qual-
ity of life” policing, under which the police
adopt a zero-tolerance approach to minor
violations of law. Such an ends-justify-the-
means approach invariably works to the det-
riment of — and is disproportionately tar-
geted at — black and Hispanic populations.
Professor David Cole has pointed out that
such an enforcement strategy “relies heavily
on inherently discretionary police judgments
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about which communities to target, which
individuals to stop, and whether to use
heavy-handed or light-handed treatment for
routine infractions.”” According to Professor
Angela Davis, “[t]he practical effect of this
deference [to law enforcement discretion] is
the assimilation of police officers” subjective
beliefs, biases, hunches, and prejudices into
law,”!® and the evidence suggests that such
discretion is exercised to the detriment of
America’s minorities.

Some continue to defend racial and ethnic
profiling by law enforcement as a rational
response to patterns of criminal conduct.
Such arguments rest implicitly or explicitly
on two basic assumptions, each of which is
flawed, pernicious, and divisive.

The first assumption is that minorities
commit the majority of crimes and that there-
fore it is a sensible use of police resources to
focus on the behavior of those individuals.
This attitude was epitomized by Carl Will-
iams, Superintendent of the New Jersey
State Police until his dismissal in March
1999, who stated in defense of racial profil-
ing that “mostly minorities” traffic in mari-
juana and cocaine." Superintendent Will-
iams’ assumption, shared by many, is flatly
incorrect with respect to those crimes most
commonly investigated through racial pro-
filing — drug crimes."? Blacks commit drug
offenses at a rate proportional to their per-
centage of the U.S. population: black Ameri-
cans represent approximately 12 to 13% of
the U.S. population, and, according to the
most recent federal statistics, 13% of all drug
users.” And for the past 20 years, drug use
rates among black youths have been consis-
tently lower per capita than drug use rates
among white youths.™

Findings related to the “driving while
black” phenomenon and other forms of ra-
cial profiling lead to the same conclusion.
While black motorists were disproportion-
ately stopped by Maryland State Police on I-
95, the instances in which drugs were actu-
ally discovered in the stopped vehicles were
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the same per capita for black and white mo-
torists. Similarly, a nationwide study by the
U.S. Customs Service revealed that while
over 43% of those subjected to searches as
part of the Service’s drug interdiction efforts
were black or Hispanic, the “hit rates” for
those groups per capita were lower than for
white Americans.” And according to the con-
gressional General Accounting Office (GAO),
while black female U.S. citizens were nine
times more likely to be subjected to x-ray
searches by U.S. Customs Officials than
white female U.S. citizens, these black
women were less than half as likely to be
found carrying contraband as white fe-
males.'®

The harms caused by racial profiling ex-
tend beyond racial division and distrust. In
effect, racial profiling becomes a self-fulfill-
ing prophecy. As noted by Professor David
Harris, a leader in identifying the “driving
while black” phenomenon:

Because police will look for drug crime
among black drivers, they will find it dis-
proportionately among black drivers.
More blacks will be arrested, prosecuted,
convicted, and jailed, thereby reinforcing
the idea that blacks constitute the major-
ity of drug offenders. This will provide a
continuing motive and justification for
stopping more black drivers as a rational
way of using resources to catch the most
criminals.'’

And, indeed, this prophecy has come to
pass. Despite the fact that, as noted earlier,
blacks are just 12% of the population and
13% of the drug users, and despite the fact
that traffic stops and similar enforcement
strategies yield equal arrest rates for minori-
ties and whites alike, blacks are 38% of those
arrested for drug offenses and 59% of those
convicted of drug offenses.'® Moreover, more
frequent stops, and therefore arrests, of mi-
norities will also result in longer average




prison terms for minorities because patterns
of disproportionate arrests generate more
extensive criminal histories for minorities,
which in turn influence sentencing out-
comes."

B. Violent Consequences of Race-
Based Policing

Police tactics based on racial assumptions
are not only unfair to minorities; they actu-
ally place minorities in physical danger. In
recent years, several highly publicized po-
lice shootings appeared to result from the
police acting on unjustified racial generali-
zations.

Amadou Diallo was a young black man liv-
ing in a predominantly minority neighbor-
hood in New York City. On the night of Feb-
ruary 4, 1999, Diallo was approached by four
police officers as he stood by the front steps
of his apartment building. He reached for his
wallet to produce identification. The offic-
ers mistook this action as reaching for a
weapon and fired 41 gunshots, killing Diallo.

On March 16, 2000, soon after the officers
who shot Amadou Diallo were acquitted of
criminal charges, a 26-year-old black man
named Patrick Dorismond was trying to hail
a cab on a midtown Manhattan street corner
when he was approached by three under-
cover police officers who, without apparent
reason to believe that Dorismond was a drug
dealer, tried to buy drugs from him.
Dorismond became angry, and in the ensu-
ing fight Dorismond was shot and killed by
the police.?

Hispanics have also been the victims of vio-
lence associated with racial profiling. On
April 25, 1997, a factory in Salt Lake City
owned by an American citizen, Rafael Gomez,
was the subject of a police raid in which 75
heavily armed police officers brandished
rifles and pistols, struck Gomez in the face
with a rifle butt, pointed a gun at his six-
year-old son, ordered the 80 factory employ-
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ees to lie down on the floor, and dragged
Gomez’ secretary across a room by her hair.
The raid, based on an anonymous tip, uncov-
ered no illegal activity.?!

In each case the questions linger: Would
Diallo’s actions have generated suspicion if
he had not been black, and would the offic-
ers who shot him have seen a gun where
there was only a wallet if he had been white?
Would the officers who approached Doris-
mond simply have left him alone, or walked
away from a fight, if Dorismond had not been
of Haitian descent? Would an anonymous tip
about a white business owner been treated
like the tip that caused an armed raiding
party to descend on Rafael Gomez?

There is little doubt that these tragedies
were the consequence of a law enforcement
culture that encourages suspicion of minori-
ties. The same assumptions that lead police
to engage in disproportionate stops of mi-
nority drivers and minority pedestrians led
police to assume the worst about Diallo,
Dorismond, and Gomez. These cases made
headlines in the cities in which they oc-
curred. Countless incidents that do not re-
sult in death or wildly unsuccessful police
raids occur every day and escape public no-
tice. But they contribute to a well-grounded
fear among minorities that the police will
assume the worst about them, and on a dark
street corner that assumption can be fatal.

C. Race and Police Misconduct

The unequal treatment of minorities by
law enforcement officials extends beyond
racially based traffic stops and profiling.
Minority citizens are also the prime victims
of police brutality and corruption. Such mis-
conduct is unacceptable in any form, but it
is doubly offensive when it flows from atti-
tudes about race that are contrary to our
commitment to equal justice and the rule of
law.
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In Los Angeles, authorities uncovered mas-
sive police corruption centered in the anti-
gang unit of the Rampart division — a po-
lice station located in one of the city’s poor-
est neighborhoods. The investigation re-
vealed that officers in that unit manufactured
evidence and perjured themselves to pro-
duce convictions, thousands of which could
be affected by the revelations; routinely en-
gaged in police brutality to intimidate their
victims; participated in the drug trade; and
used the Immigration and Naturalization
Service to deport anti-police witnesses, in
violation of Los Angeles city policy.# As part
of their abuse of the immigration laws, the
officers allegedly compiled a list of more
than 10,000 Hispanics whom they believed
to be deportable, effectively placing an en-
tire community under suspicion on the ba-
sis of its racial composition.

General patterns of misconduct similar to
the Los Angeles scandal have been revealed
in New York, where the Mollen Commission
uncovered widespread brutality and corrup-
tion in the Bronx directed largely at blacks
and Hispanics, and in Philadelphia, where
similar patterns of misconduct were found
to persist in the predominantly black neigh-
borhood of North Philadelphia. To name
these cities is not to ignore the breadth of
police abuse and misconduct that occurs
throughout the country. Indeed, in a nation-
wide poll, 59% of respondents believed that
police brutality is common in some or most
communities in the United States, and 53%
of respondents believed that police are more
likely to use excessive force against black or
Hispanic suspects than against white sus-
pects.?

Practices like racial profiling and the ac-
tions uncovered by the Mollen Commission
and in the Rampart investigations are re-
lated. First, they all proceed in large part
from the twin misperceptions that (1) blacks
and Hispanics commit most crimes, and (2)
most blacks and Hispanics commit crimes —
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misperceptions that have justified every-
thing from pretextual traffic stops to the
entirely unjustified beatings and abuse of
innocent individuals.** Second, both profil-
ing and police misconduct contribute to the
belief — shared to one degree or another by
Americans of all races and ethnicities — that
the police do not treat black and Hispanic
Americans in the same manner as they do
white Americans, and that the promise of
fair treatment enshrined in the Constitution
has limited application when police confront
a black or brown face.

. Race and Prosecutorial
Discretion

Racial profiling and other enforcement
strategies begin the insidious process by
which minorities are disproportionately
caught up in the criminal justice system. But
such disparities do not end at the point a
suspect is arrested. At every subsequent
stage of the criminal process — from the first
plea negotiations with a prosecutor to the
imposition of a prison sentence by a judge —
the subtle biases and stereotypes that cause
police officers to rely on racial profiling are
compounded by the racially skewed decisions
of other key actors.

Prosecutors occupy a central role in
American criminal justice. They represent
the public in the solemn process of holding
accountable those who violate society’s rules.
That task carries with it substantial un-
checked discretion. The threshold decision
of whether to bring charges against a sus-
pect, and, if so, which charges are appropri-
ate, is almost never subject to review by a
court. The subsequent decision to enter into
a plea agreement is reviewable at the mar-
gins because courts may reject plea agree-
ments under certain circumstances. But in
practice, prosecutors decide who will be
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granted the leniency that a plea bargain rep-
resents.

Prosecutorial discretion is most dramati-
cally exercised in the area of sentencing.
Traditionally, sentencing has been a judicial
prerogative, but, as will be explained, the
advent of mandatory minimum sentencing
laws and sentencing guideline systems has
shifted in large measure the power to deter-
mine punishment from judge to prosecutor.
Even where judges retain ultimate author-
ity to impose sentence, a prosecutor’s sen-
tencing recommendation will carry great
weight. Prosecutors today enjoy more power
over the fate of criminal defendants than at
any time in our history.”

Regrettably, the evidence is clear that
prosecutorial discretion is systematically
exercised to the disadvantage of black and
Hispanic Americans. Prosecutors are not, by
and large, bigoted. But as with police activ-
ity, prosecutorial judgment is shaped by a
set of self-perpetuating racial assumptions.

A. The Decision To Prosecute

The first and most basic prosecutorial de-
cision is whether to pursue a particular
criminal case at all.*® Prosecutors have the
authority to decline prosecution altogether,
or to authorize diversion, under which
completion of drug treatment or community
service results in the dismissal of the
charges. But such displays of prosecutorial
mercy appear to be exercised in a manner
that disproportionately benefits whites.

In 1991 the San Jose Mercury News re-
viewed almost 700,000 criminal cases from
California between 1981 and 1990 and un-
covered statistically significant disparities
at several different stages of the criminal
justice process. Among the study’s findings
was that 6% of whites, as compared to only
4% of minorities, won “interest of justice” dis-
missals, in which prosecutors dropped a
criminal case entirely. Moreover, the study
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found, 20% of white defendants charged with
crimes providing for the option of diversion
received that benefit, while only 14% of simi-
larly situated blacks and 11% of similarly
situated Hispanics were placed in such pro-
grams.”’

Related to the decision to decline prosecu-
tion is the decision to charge the defendant
in state or federal court. This choice is pre-
sented when jurisdiction over the crime re-
sides concurrently in state and federal court,
as in many drug cases. The police may make
an initial decision of whether to bring the
evidence to state or federal prosecutors (a
discretionary call that may itself be influ-
enced by racial considerations), but the au-
thority to determine that a defendant will
be federally prosecuted rests with federal
prosecutors. Typically they will decline to
prosecute the defendant in federal court if
the case does not seem “serious” enough or
if the defendant does not seem to pose a sig-
nificant threat to public safety. Obviously
these are not scientific judgments — rather
they are exercises of discretion informed by
predictions, hunches, and preconceptions,
some of which are racially tinged.

The decision of whether to prosecute a
drug case in federal court has important con-
sequences for the defendant because federal
sentences are notoriously harsher than state
sentences. Federal parole was abolished in
1987, and federal drug convictions fre-
quently result in lengthy, mandatory sen-
tences. Moreover, if the prosecutor includes
in the indictment charges carrying manda-
tory penalties and then refuses to permit a
plea to other charges, the defendant has no
opportunity to undergo drug treatment as
an alternative to imprisonment, since fed-
eral law does not offer judges that option.
According to the U.S. Sentencing Commis-
sion, federal courts in 1990 sentenced drug
traffickers to an average of 84 months in
prison, without possibility of parole. By con-
trast, state courts in 1988 sentenced drug
traffickers to an average maximum sentence
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of 66 months, resulting in an average time
served of only 20 months.?®

That the prosecutorial decision to bring
charges in federal, rather than state, court
is often exercised to the detriment of minori-
ties is best demonstrated by statistics on
crack cocaine prosecutions. In 1986 Congress
enacted especially harsh mandatory mini-
mum penalties for these offenses. From 1988
to 1994, hundreds of blacks and Hispanics
— but no whites — were prosecuted by the
United States Attorney’s office with jurisdic-
tion over Los Angeles County and six sur-
rounding counties.”” The absence of white
crack defendants in federal court could not
be ascribed to a lack of whites engaged in
such conduct; during the 1986-1994 period,
several hundred whites were prosecuted in
California state court for crack offenses.*

National statistics tell the same story:
From 1992 to 1994, approximately 96.5% of
all federal crack prosecutions were of non-
whites. A 1992 U.S. Sentencing Commission
Report determined that only minorities
were prosecuted for crack offenses in over
half of the federal judicial districts that
handled crack cases. And during that period,
in New York, Texas, California, and Penn-
sylvania combined, eight whites were con-
victed of crack offenses; the number of white
crack defendants convicted in Denver, Bos-
ton, Chicago, Miami, Dallas, and Los Ange-
les combined was zero, compared to thou-
sands of convictions of black and Hispanic
crack offenders.*

These discrepancies are remarkable be-
cause the crack epidemic knew no racial
bounds. Despite stereotypes perpetuated by
the media and popular culture, government
statistics show that more whites overall used
crack than blacks. According to the National
Institute on Drug Abuse, between 1991 and
1993 whites were twice as likely to have used
crack nationwide as blacks and Hispanics
combined. Crack use was somewhat more
concentrated in minority communities, but
in Los Angeles, for example, whites com-
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prised more than 50% of those who had ever
used crack and about one-third of those who
could be termed “frequent users.”*

The reality is that many black defendants
prosecuted in federal court are not high-vol-
ume traffickers. According to Los Angeles
federal district judge J. Spencer Letts, “those
high in the chain of drug distribution are
seldom caught and seldom prosecuted.” U.S.
District Court Judge Consuelo B. Marshall
has observed: “We do see a lot of these [crack]
cases and one does ask why some are in state
court and some are being prosecuted in fed-
eral court . . . and if it’s not based on race,
what’s it based on?”*

The crack/powder cocaine sentencing di-
vide remains unresolved. In 1995, the U.S.
Sentencing Commission recommended to
Congress that the sentencing guidelines be
altered to eliminate the differences in crack
and cocaine sentencing thresholds, noting
both the inequality inherent in these differ-
ences and the cynicism they engender in
minority communities.* Nonetheless, Presi-
dent Clinton proposed, and Congress
passed, legislation rejecting the Commis-
sion’s proposed changes.”> The Commission
has since revisited the issue and has recom-
mended a reduction, not an elimination, in
the current 100-to-1 disparity, noting again
that “[t]he current penalty structure results
in a perception of unfairness and inconsis-
tency.”*® Congress has never acted on this
recommendation.

B. Charging Decisions and Plea
Bargaining

Once a prosecutor decides to bring charges
against an individual, plea negotiations
present the next opportunity for a prosecu-
tor to grant some degree of leniency to a de-
fendant or to insist on maximum punish-
ment.”” Prosecutors have virtually unlimited
discretion to enter into an agreement by
which the defendant will plead guilty in ex-
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change for the dismissal of certain charges
or a reduced sentence, and once again the
exercise of discretion is characterized by
racially disparate results.?

The San Jose Mercury News report dis-
cussed above revealed consistent discrepan-
cies in the treatment of white and non-white
criminal defendants at the pretrial negotia-
tion stage of the criminal process. During
1989-1990, a white felony defendant with no
criminal record stood a 33% chance of hav-
ing the charge reduced to a misdemeanor or
infraction, compared to 25% for a similarly
situated black or Hispanic. Between 1981
and 1990, 50% of all whites who were ar-
rested for burglary and had one prior offense
had at least one other count dismissed, as
compared to only 33% of similarly situated
blacks and Hispanics. Blacks charged with
a single offense received sentencing en-
hancements in 19% of the cases, whereas
similarly situated whites received such en-
hancements in only 15% of the cases.*

Statistics from other jurisdictions confirm
that prosecutorial discretion may result in
disparate treatment of minorities and
whites. The state of Georgia has a “two
strikes, you're out” law, under which a life
sentence may be imposed for a second drug
offense. Under the Georgia scheme, the
state’s district attorneys have unfettered
discretion to seek this penalty. As of 1995,
life imprisonment under the “two strikes”
law had been imposed on 16% of eligible
black defendants, while the same sentence
had been imposed on only 1% of eligible
white defendants. Consequently, 98.4% of
those serving life sentences under Georgia’s
“two strikes, you're out” law are black.*

Statistics in federal court mirror the ex-
periences in these states. A U.S. Sentencing
Commission report found that, for compa-
rable behavior, prosecutors offered white
defendants plea bargains that permitted the
imposition of sentences below what would
otherwise be the statutory minimum more
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often than they offered such deals to blacks
or Hispanic defendants.*

C. Bail

Another turning point in the criminal jus-
tice process, one that can mean the differ-
ence between freedom and incarceration for
criminal defendants, is bail determination.
While the decision to set bail is ultimately a
judicial function, prosecutors play an impor-
tant role in determining whether a criminal
defendant will be released on bail or de-
tained in jail prior to trial by recommending
detention or release.

A New York State study examined the ex-
tent to which black and Hispanic criminal
defendants were treated differently from
similarly situated white criminal defendants
with respect to pretrial detention and con-
cluded that, statewide, minorities charged
with felonies were detained more often than
white defendants charged with felonies. In-
deed, the study found that 10% of all minori-
ties held in jail at felony indictment in New
York City, and 33% of all minorities held in
jail at felony indictment in the rest of New
York State, would be released before ar-
raignment if minorities were detained as
often as comparably situated whites.*?

Another study reviewed bail determina-
tions for criminal defendants in New Haven,
Connecticut, and concluded that the bail
rates set for black defendants exceeded those
set for similarly situated white defendants.
In short, the study concluded, lower bail
rates could have been set for black defen-
dants without incurring the risk of flight that
bail rates are designed to avoid.*® And fed-
eral statistics indicate that while non-His-
panics are likely to be released prior to trial
in 66% of cases, Hispanics are likely to be
released only 26% of the time.*

Bail status not only determines whether
the defendant is to be incarcerated before
trial, it also bears on the likelihood of con-
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viction. Although jurors are not supposed to
know whether the defendant has been jailed
before trial, they can often discern the
defendant’s bail status and are more likely
to convict a defendant who has already been
incarcerated.*® Here again, one racial dispar-
ity begets disparity further along in the jus-
tice system.

D. The Death Penalty

Thirty-eight states and the federal govern-
ment authorize capital punishment. In each
of those jurisdictions it is the prosecutor who
makes the critical decision of whether or not
to seek death. That decision is guided some-
what by statutory aggravating and mitigat-
ing factors, but many of these factors, such
as the heinousness of the crime, are subjec-
tive. Judges and juries may eventually re-
ject a prosecutor’s request that the death
penalty be imposed, but prosecutors alone
decide whether death is an option.*

The importance of race as a factor in the
imposition of capital punishment is well
documented. First, the evidence reveals dis-
parity in the application of the death pen-
alty depending on the race of the victim. In-
dividuals charged with killing white victims
are significantly more likely to receive the
death penalty than individuals charged with
killing non-white victims. Of numerous stud-
ies of death penalty outcomes reviewed by
the GAO, 82% found that imposition of the
death penalty was more likely in the case of
a white victim than in the case of a black vic-
tim.*” One of the most thorough death pen-
alty studies, conducted by Professors David
Baldus, Charles Pulaski, and George Wood-
worth, found that defendants charged in
Georgia with killing white victims were 4.3
times more likely to receive the death pen-
alty than defendants charged with killing
black victims.*® The Baldus study also found
that more than 50% of those sentenced to
death for killing a white person would not
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have received the death penalty had they
killed a black person.*

Second, while some of the evidence con-
cerning the death penalty reveals that the
race of the defendant alone does not result
in unwarranted disparity,”® other evidence
is to the contrary. It is at least true that the
race of the defendant, when combined with
the race of the victim, yields significant dis-
parities in the application of the death pen-
alty. The Baldus study concluded that blacks
who killed whites were sentenced to death
22 times more frequently than blacks who
killed blacks and seven times more fre-
quently than whites who killed blacks. Again,
this discrepancy appears to hinge on the ex-
ercise of prosecutorial discretion. Georgia
prosecutors sought the death penalty in 70%
of the cases involving black defendants and
white victims, while seeking the death pen-
alty in only 19% of the cases involving white
defendants and black victims and only 15%
of the cases involving black defendants and
black victims.”!

Statistics on the imposition of the federal
death penalty are similarly disturbing. In
1988, Congress enacted the first federal
death penalty provision in the aftermath of
Furman. The 1988 law authorized the death
penalty for murders committed by those in-
volved in certain drug-trafficking activities
under 21 U.S.C. § 848. From 1988 to 1994,
75% of those convicted under 21 U.S.C. § 848
were white. However, of those who were the
subject of death penalty prosecutions under
that law in the same period, 89% were His-
panic or black (33 out of 37) and only 11% (4
out of 37) were white.»

It appears that race explicitly influences
the administration of capital punishment in
some jurisdictions. The recent case of Sal-
dano v. Texas presents an astonishing ex-
ample of race-based sentencing and the self-
perpetuating nature of racial disparities in
the criminal justice system. At the capital
sentencing hearings for Saldano and other
defendants, Texas prosecutors relied upon
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the expert opinion of a psychiatrist who, ac-
cording to the Texas Court of Criminal Ap-
peals:

[T]estified about statistical factors which
have been identified as increasing the
probability of future dangerousness. He
noted that African Americans and His-
panics are over-represented in prisons
compared to their representation outside
of prison [and] testified that because ap-
pellant is Hispanic, this was a factor
weighing in the favor of future dangerous-
ness.”

The Texas courts found that this testimony
was not fundamental error and upheld
Saldano’s death sentence, but the U.S. Su-
preme Court vacated the judgment after
Texas conceded error.>

It is undeniable that prosecutors exercise
their discretion in capital and noncapital
cases in ways that cause racially dispropor-
tionate outcomes. Even if Saldano is an ab-
erration and most cases do not involve ex-
plicit racism, such unfairness may ultimately
be more dangerous than explicitly racist be-
havior, since it is harder to detect (both by
victim and perpetrator) and harder to eradi-
cate than the blatant racism most Americans
have learned to reject as immoral.”

lll. Race and Sentencing

Sentencing is arguably the most important
stage of the criminal justice system. While
policing strategies help determine who will
be subjected to the criminal process in the
tirst place, and prosecutorial choices help de-
termine who will be granted leniency from
the full force of the law, sentencing is where
those earlier decisions bear fruit.

Part Two: Criminal Justice

A. Brief History of U.S. Sentencing
Policy

In the late 18th and early 19th century,
federal and state legislators typically set
mandatory penalties for violations of law.
But more enlightened penological views soon
gained favor, and judges were granted dis-
cretion to sentence offenders to a range of
punishments depending upon the severity
of the crime and the character of the defen-
dant.

At several points in this century, most re-
cently in the mid-1980s, Congress and many
state legislatures have enacted laws to deny
judges sentencing discretion. These laws
establish a minimum penalty that the judge
must impose if the defendant is convicted
under particular provisions of the criminal
code. Mandatory sentencing laws are gener-
ally premised on the view that punishment
and incapacitation, not rehabilitation, is the
primary goal of the criminal justice system.

While they deprive judges of their tradi-
tional authority to impose just sentences,
such mandatory minimum sentencing laws
are not truly mandatory because they pro-
vide opportunities for prosecutors to grant
exceptions to them. Prosecutors can choose
to charge particular defendants with of-
fenses that do not carry mandatory penal-
ties, or they can agree to a plea agreement
in which the charges carrying mandatory
penalties will be dismissed. Under federal
law only the prosecutors may grant a depar-
ture from mandatory penalties by certifying
that the defendant has provided “substan-
tial assistance” to law enforcement.*

Mandatory minimum laws embody a dan-
gerous combination. They provide the gov-
ernment with unreviewable discretion to
target particular defendants or classes of de-
fendants for harsh punishment. But they
provide no opportunity for judges to exer-
cise discretion on behalf of defendants in
order to check prosecutorial discretion. In
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effect, they transfer the sentencing decision
from impartial judges to adversarial pros-
ecutors, many of whom lack the experience
that comes from years on the bench.

At the same time that mandatory sentenc-
ing laws came back into vogue in the mid-
1980s, a separate movement to establish sen-
tencing guidelines gained favor. Guidelines
are a middle ground between unfettered ju-
dicial discretion and mandatory penalties.
These laws, such as the Sentencing Reform
Act of 1984 at the federal level, establish a
centralized commission to set a presumptive
sentencing range and to enumerate sentenc-
ing factors that a judge must consider. But
they permit judges to depart upward or
downward based on unusual factors in an
individual case.

Interestingly, some supporters of civil
rights championed mandatory sentencing
and guideline sentencing as an antidote to
perceived racial disparities in sentencing.””
But the evidence is clear that minorities fare
much worse under mandatory sentencing
laws and guidelines than they did under a
system favoring judicial discretion. By de-
priving judges of the ultimate authority to
impose just sentences, mandatory sentenc-
ing laws and inflexible guideline systems put
sentencing on autopilot.

The mandatory sentencing movement
reached its apex in the mid-1990s when Con-
gress and many states adopted so-called “3
strikes, you're out” laws. Under these stat-
utes, defendants with two prior criminal con-
victions can be sentenced to life in prison,
even if their third “strike” is for relatively
minor conduct. Some states, such as Geor-
gia, have enacted even harsher “2 strikes”
laws. But again, these mandatory laws are
typically invoked by prosecutors who have
substantial discretion in choosing which de-
fendants to single out for grossly dispropor-
tionate punishments. Once the “3 strike” or
“2 strike” statute is invoked, there is often
nothing a judge can do to ameliorate the
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harsh punishment that the legislature has
authorized the prosecutor to demand.

The final policy development that has
transformed sentencing in the last two de-
cades is the abolition of parole in the fed-
eral system and in many states. Indetermi-
nate sentencing, in which parole boards ex-
ercised discretion to release defendants from
prison based on rehabilitation and good be-
havior, has been discarded in favor of “truth-
in-sentencing.” Sentencing is now generally
mandatory, determinate, and harsh, a vola-
tile mix that has led to dramatically in-
creased prison populations.

B. The Result of Tough-on-Crime
Sentencing Policies

Some politicians treat sentencing policy
as an opportunity for demagoguery, but the
combined effect of the various sentencing
laws enacted in the past three decades is any-
thing but rhetorical. In 1972, the population
of federal and state prisons combined was
approximately 200,000. By 1997, the prison
population approached 1.2 million, an in-
crease of almost 500%. Similar developments
at the local level led to an increase in the
jail population from 130,000 to 567,000. Thus,
America now houses some 2 million people
in its federal and state prisons and local
jails.>®

Prison and jail populations have not only
swelled in the last 30 years, they have also
changed in character. As a result of the
nation’s current “War on Drugs,” which be-
gan in the early 1980s, an increasingly large
percentage of those incarcerated have been
charged with or convicted of nonviolent drug
crimes.

Between 1980 and 1995, the number of
state prisoners locked up for drug crimes in-
creased by more than 1000%. Whereas only
1 out of every 16 state inmates was a drug
offender in 1980, 1 out of every 4 in 1995 was
a drug offender. By the middle of the 1990s,
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60% of federal prison inmates had been con-
victed of a drug offense, as opposed to 25%
in 1980. If local and county jail inmate popu-
lations are included in the calculation, there
are now some 400,000 federal and state
prison inmates — almost a quarter of the
overall inmate population — serving time or
awaiting trial for drug offenses.”” Drug of-
fenders accounted for more than 80% of the
total growth in the federal inmate popula-
tion — and 50% of the growth of the state
prison population — from 1985 to 1995.%

An overly punitive crime control strategy
is unwise and ineffective for many reasons,
most beyond the scope of this chapter. But
one of the chief failings of undue reliance on
imprisonment to solve social problems is
that this approach results in serious racial
disparities. The “tough on crime” movement
of the past several decades have led to in-
carceration rates for minorities far out of
proportion to their percentage of the U.S.
population.

C. Racially Disparate Sentencing
Outcomes

One of the most thorough studies of sen-
tencing disparities occurred in the New York
courts between 1990 and 1992.¢! State re-
searchers concluded that one-third of mi-
norities sentenced to prison would have re-
ceived a shorter or nonincarcerative sen-
tence if they had been treated like similarly
situated white defendants. If probation-eli-
gible blacks had been treated like their white
counterparts, more than 8,000 fewer black
defendants would have received prison sen-
tences in that period, resulting in a 5% de-
cline in the percentage of blacks sentenced
to prison.®” Nationwide, black males con-
victed of drug felonies in state courts are
sentenced to prison 52% of the time, while
white males are sentenced to prison only 34%
of the time.®
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Racial disparities can be found not only in
the fact of incarceration but in the length of
prison or jail time served. According to a
Justice Department review of state sentenc-
ing, whites who serve time for felony drug
offenses serve shorter prison terms than
their black counterparts: an average of 27
months for whites, and 46 months for blacks.
These discrepancies are mirrored with re-
gard to nondrug crimes. Whites serve a mean
sentence of 79 months for violent felony of-
fenses; blacks serve a mean sentence of 107
months for these offenses. Whites serve a
mean sentence of 23 months for felony weap-
ons offenses, blacks serve a mean sentence
of 36 months for these offenses. Overall,
whites in state prisons nationwide in 1994
served a mean time of 40 months, as com-
pared to 58 months for blacks.*

D. Minority Incarceration Rates

The choice of legislatures to lengthen drug
sentences, combined with drug enforcement
tactics, has had a disproportionate impact
on America’s minorities.® As the overall
prison population has increased because of
the war on drugs, so too has the minority
proportion of the overall prison (and drug
offender) population. From 1970 to 1984,
whites generally comprised approximately
60% of those admitted to state and federal
facilities and blacks around 40%. By 1991,
these ratios had reversed, with blacks com-
prising 54% of prison admissions versus 42%
for whites.

The changing face of the U.S. prison popu-
lation is due in large measure to the war on
drugs: In 1985, the number of whites impris-
oned in the state system actually exceeded
the number of blacks. Between 1985 and 1995,
while the number of white drug offenders in
state prisons increased by 300%, the num-
ber of similarly situated black drug offend-
ers increased by 700%, such that there are

Citizens’ Commission on Civil Rights



more than 50% more black drug offenders in
the state system than white drug offenders.®”

Because the overall number of imprisoned
drug offenders has increased, and the num-
ber of minorities as a percentage of that
population has increased, far more minori-
ties than whites are serving time for drug
offenses as a percentage of their respective
prison populations. As of 1991, 33% of all
Hispanic state prison inmates, and 25% of
all black state prison inmates, were serving
time for drug crimes, as compared to only
12% of all white inmates.®®

Minorities are disproportionately disad-
vantaged by current drug policies not be-
cause they commit more drug crimes, or use
drugs at a higher rate, than white Ameri-
cans. Rather, the disproportionate effect of
the war on drugs on minorities results from
three factors: First, more arrests of minori-
ties for drug crimes; second, overall increases
in the severity of drug sentences over the
past 20 years; and third, harsher treatment
of those minority arrestees as compared to
white drug crime arrestees.

As noted, while blacks constitute approxi-
mately 12% of the population, as well as a
similar percentage of U.S. drug users, they
constitute 38% of all drug arrestees.” Given
the demographics of the United States, there-
fore, far more blacks than whites per capita
are arrested for drugs, and overall increases
in arrests affect more blacks per capita than
whites. Indeed, by 1989, with the war on
drugs in full force and overall drug arrests
having tripled since 1980,” blacks were be-
ing arrested for drug crimes at a rate of 1600
per 100,000, while whites were being ar-
rested at one-fifth the frequency per capita
— 300 per 100,000.”" The statistics in certain
U.S. cities were even more eye-catching: In
Columbus, Ohio, black males accounted for
11% of the total population, and for 90% of
the drug arrests.”” In Jacksonville, Florida,
black males comprised 12% of the popula-
tion, but 87% of drug arrests.”
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Why are minorities the primary targets of
the war on drugs? Much of this discrepancy
can be traced to practices such as racial pro-
filing. The assumption that minorities are
more likely to commit drug crimes and that
most minorities commit such crimes will
prompt a disproportionate number of inves-
tigations, and therefore arrests, of minori-
ties. Drug arrests are easier to accomplish
in impoverished inner-city neighborhoods
than in stable middle-class neighborhoods,
so the insistence of politicians on more ar-
rests results in vastly more arrests of poor,
inner-city blacks and Hispanics.”

Blacks are not only targeted for drug ar-
rests. They are also 59% of those convicted
of drug offenses and, because they are less
likely to strike a favorable plea bargain with
a prosecutor, 74% of those sentenced to prison
for a drug offense. Thus, blacks are dispro-
portionately subject to the drug sentencing
regimes adopted by Congress and state leg-
islatures. And these sentencing regimes,
across all levels of government, increasingly
provide for more and longer prison sen-
tences for drug offenders.

Mandatory minimums such as “three
strikes” laws result in the extended incar-
ceration of nonviolent offenders, who, in
many cases, are merely drug addicts or low-
level functionaries in the drug trade. Indeed,
in the first two years after enactment of
California’s “three strikes, you're out” law,
more life sentences had been imposed un-
der that law for marijuana users than for
murderers, rapists, and kidnappers com-
bined.” An Urban Institute study examin-
ing 150,000 drug offenders incarcerated in
state prisons in 1991 determined that
127,000 of these individuals — 84% — had
no history of violent criminal activity, and
half of the individuals had no criminal record
at all.”
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IV. Willful Judicial Blindness

In this era of mandatory sentencing laws
and sentencing guidelines, judges have less
authority to affect the outcome of criminal
cases through the exercise of judicial discre-
tion. Still, courts bear significant responsi-
bility for the injustices suffered by minori-
ties in our criminal system. In the face of
overwhelming racial disparities created by
policing tactics, prosecutorial decision-mak-
ing, and unjust sentencing laws, courts have
generally declined to examine or redress
racial inequality in the criminal justice sys-
tem and have made it harder for litigants to
expose such flaws.

The Supreme Court’s consideration of
capital punishment disparities in McCleskey
v. Kemp”” exemplifies the judiciary’s unwill-
ingness to look behind the exercise of dis-
cretion by other criminal justice decision-
makers. McCleskey, sentenced to death in
Georgia, presented statistical evidence from
the Baldus Study, discussed earlier, that in-
dividuals charged with killing white victims
were far more likely to be sentenced to death
than individuals charged with killing black
people. Had the victim in McCleskey’s case
been black instead of white, with all other
factors remaining constant, there was a 59%
chance he would have received a sentence
other than death.”

By a 5 to 4 vote, the Court upheld McCles-
key’s death sentence. It found that while the
statistical evidence cast doubt on the fair-
ness of the Georgia death penalty in general,
the evidence did not speak to whether capi-
tal punishment was unfairly applied to
McCleskey himself. In order to justify over-
turning his death sentence, the Court held,
McCleskey would need to demonstrate that
his own sentence was tainted by racial con-
siderations, which he could not do.

McCleskey “may be the single most impor-
tant decision the Court has ever issued on
the subject of race and crime”” because it

signaled the Court’s unwillingness to con-
front statistical evidence of racial unfairness
in the criminal justice process. The require-
ment that a defendant demonstrate that ra-
cial bias infected his case specifically is al-
most always an impossible test. In setting
the bar so high, the Court declared, in ef-
fect, that systemic racial bias does not offend
the Constitution. The Court candidly ex-
pressed concern that overturning McCles-
key’s sentence on the grounds he presented
would have opened the door to challenges
based on other statistical disparities in the
criminal justice system. But that concern is
our concern — the criminal justice system is
awash in racial disparities. As Justice Will-
iam Brennan stated in dissent, the Court’s
decision “seem[ed] to suggest a fear of too
much justice.”®

The Court’s reasoning in McCleskey has
been adopted in other cases where law en-
forcement practices were challenged on
grounds of racial disproportionality. The
Georgia Supreme Court, for example, hav-
ing invalidated the state’s “two strikes,
you're out” law because it was disproportion-
ately applied to blacks, reversed itself two
weeks later after receiving a brief signed by
all 46 of the state’s District Attorneys. The
District Attorneys contended that the Court’s
initial decision could undermine Georgia’s
entire criminal justice system, an implicit ad-
mission that charging and sentencing out-
comes in Georgia are racially skewed. The
State Supreme Court’s decision reversing
itself relied almost exclusively on McCles-
key.®!

The Supreme Court raised the bar for chal-
lenging systemic racial bias even higher in
United States v. Armstrong.®> In McCleskey
the Supreme Court had held that a defen-
dant claiming unfair sentencing or selective
prosecution based on race must demonstrate
that his case was handled differently from
similar cases involving defendants (or in the
case of the death penalty, victims) of other
races. Of course, much of the information
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bearing on this question will be in the hands
of law enforcement officials themselves. In
Armstrong, the Court put this information
out of the reach of defendants.

Armstrong was prosecuted for a crack co-
caine offense in Los Angeles. He sought to
make an issue of the manifestly disparate
treatment, discussed earlier, of white and
black crack defendants in that jurisdiction.
But the Court held that efforts to obtain
records from the U.S. Attorney’s office to
prove selective enforcement could not pro-
ceed absent a threshold “colorable basis” for
the charge of selective prosecution. Of
course, the government’s files were neces-
sary to make that colorable showing, but the
Court held that a defense attorney’s affida-
vit alleging the absence of federal prosecu-
tions of white crack offenders was simply
“hearsay.”® Under the Catch-22 reasoning
of McCleskey and Armstrong, claims of se-
lective prosecution and other claims alleg-
ing bias in law enforcement practices remain
“available in theory, but unattainable in prac-
tice.”®*

Judicially created obstacles, based on a va-
riety of legal doctrines, also prevent chal-
lenges to racially tinged police tactics. For
example, in City of Los Angeles v. Lyons,®
the Supreme Court declined to issue an in-
junction preventing the Los Angeles Police
Department (LAPD) from using chokeholds
during routine traffic stops. Lyons had been
pulled over by the police because his car had
a burned-out taillight. After the police offic-
ers ordered Lyons out of the car, spread his
legs, subjected him to a patdown search, they
applied a chokehold on him that perma-
nently damaged his larynx and caused him
to lose consciousness.

The Supreme Court held that Lyons lacked
standing to obtain an injunction against the
police procedure because he could not dem-
onstrate that he would ever again be sub-
jected to a chokehold by the LAPD under
these circumstances. In so ruling, the court
overlooked evidence that the LAPD had ap-
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plied the chokehold on 975 occasions over 5
years, and that application of the chokehold
had resulted in 16 deaths, 12 of which were
of blacks.®

The Court’s treatment of pretextual traf-
fic stops further forecloses challenges to law
enforcement practices that disproportion-
ately burden blacks and Hispanics. In Whren
v. United States,*” the Court upheld a purely
pretextual traffic stop, one based on no spe-
cific evidence of additional criminal activ-
ity. Indeed, the Court held that even if a rea-
sonable officer would not have stopped the
car in question, the mere existence of a traf-
fic offense constituted probable cause for the
stop. As one judge wrote in a dissent criti-
cizing such reasoning: “Given the ‘multitude
of applicable traffic and equipment regula-
tions” in any jurisdiction, upholding a stop
on the basis of a regulation seldom enforced
opens the door to . . . arbitrary exercises of
police discretion.”®

The judiciary’s use of evidentiary thresh-
olds and procedural barriers to foreclose
challenges to racially based law enforcement
has sustained a criminal process that pro-
vides, for too many Americans, “too little jus-
tice.” The courts afford few remedies for any-
thing but the most blatant (and generally out-
dated) forms of racial and ethnic discrimi-
nation.

V. Race and the Juvenile
Justice System

The racial disparities that characterize
criminal justice in America affect young
people deeply, and cause minority youth to
be overrepresented at every stage of the ju-
venile justice system. Juvenile justice de-
serves separate consideration in this chap-
ter because it plays an especially destruc-
tive role in the lives of minority communi-
ties.
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Juvenile justice was conceived as a way to
intervene constructively in the lives of teen-
agers in order to steer them away from the
adult criminal justice system. Juvenile
courts were established throughout the
United States in the early 1900s based on
the recognition that children are different
from adults; while children may violate the
law, they remain uniquely suited to rehabili-
tation. It has long been recognized as coun-
terproductive to label children as criminals,
because the description becomes self-fulfill-
ing. But for many black and Hispanic chil-
dren, juvenile justice serves as a feeder sys-
tem into adult courts and prisons.

Because the whole point of the juvenile jus-
tice system is to head off adult criminality, a
pillar of that system is the segregation of
children from adult prisoners. In the last
decade, juvenile justice policy has increas-
ingly blurred the distinctions between chil-
dren and adults. Many states and the fed-
eral government have adopted laws that per-
mit, encourage, or require youthful offend-
ers to be tried as adults and ultimately trans-
ferred into adult prison populations. Minor-
ity youth suffer most from this policy shift
because they already bear the brunt of ra-
cially skewed law enforcement.

For example, black teenagers are dispro-
portionately targeted for arrest in the war
on drugs. In Baltimore, Maryland, 18 white
youths and 86 black youths were arrested
for selling drugs in 1980. One decade later,
juvenile drug sale arrests had increased more
than 100% overall, and the almost 5-to-1 ra-
cial disparity that existed a decade earlier
had become a 100-to-1 disparity: white
youths were arrested 13 times for selling
drugs in 1990 — less than in 1980 — while
black youths were arrested 1304 times, a
1400% increase from 1980.%

These figures reflect the broader national
experience: From 1986 to 1991, arrests of
white juveniles for drug offenses decreased
34%, while arrests of minority juveniles in-
creased 78%.” All this despite data suggest-

ing that drug use rates among white, black,
and Hispanic youths are about the same, and
that drug use has in fact been lower among
black youths than white youths for many
years.”! Similar disparities appear in rela-
tion to non-drug-related crimes.*

Overrepresentation of minority youths in
the juvenile justice system increases after
arrest. As a general matter, minority youths
tend to be held at intake, be detained prior
to adjudication, have petitions filed, be ad-
judicated delinquent, and be held in secure
confinement facilities more frequently than
their white counterparts.”® For example, in
1995, 15% of cases nationwide involving
white juveniles resulted in detention, while
27% of cases involving black juveniles re-
sulted in detention, even though whites com-
prised 52%, and blacks only 45% of the en-
tire juvenile caseload.”

The experiences of individual states are
equally dismaying. Disproportionate con-
finement of young Hispanics has been docu-
mented in each of the four states with the
largest Hispanic youth populations — Ari-
zona, Texas, New Mexico, and California. In
Ohio in 1996, minorities represented 43% of
the juveniles held in secure facilities, despite
representing only 14.3% of the overall state
juvenile population.”” Similarly, in Texas in
1996, minority youths represented 80% of
those juveniles held in secure facilities, while
representing only 50% of the overall state
juvenile population. A 1990 Florida study
determined that “when juvenile offenders
were alike in terms of age, gender, serious-
ness of the offense which promoted the cur-
rent referral, and seriousness of their prior
records, the probability of receiving the
harshest disposition available at each of sev-
eral processing stages was higher for minor-
ity youth than for white youth.”

Black, Hispanic, and Asian American
youths are far more likely to be transferred
to adult courts, convicted in those courts, and
incarcerated in youth or adult prison facili-
ties than white youths. A study of Los Ange-
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les County juvenile justice trends carried out
by the Justice Policy Institute (JPI) is reveal-
ing. Under California law, an under-18 youth
may be prosecuted in either juvenile court
or adult court, may either be sentenced to a
prison term in a California Youth Authority
(CYA) facility and then perhaps transferred
to an adult facility at age 18, or given proba-
tion. The JPI study concluded that while
minority youths are five times more likely
than white youths to be transferred to a CYA
facility by a juvenile court (a disturbing dis-
parity in and of itself), they are ten times
more likely to be placed in CYA facilities by
an adult criminal court. The study found that
although minority youths comprised 75% of
California’s juvenile justice population, they
comprised almost 95% of all cases found “un-
fit” for juvenile court and transferred to
adult court.”

Several national trends parallel the Cali-
fornia experience: “tough-on-crime” juvenile
justice policies are in vogue, and minority
youths are the primary targets of these poli-
cies.

First, the overall under-18 population in
state prisons is increasing. In 1985, 3,400
youths were admitted to state prisons; by
1997, the number was 7,400, more than
double the prior total. This increase was
more pronounced than the increase in ar-
rests during that time. For every 1,000 ar-
rests for violent crimes by under-18s, 33
youths were incarcerated in 1997, as com-
pared to 18 in 1985.%

Second, the number of cases transferred
from juvenile courts to adult courts has in-
creased 70% in a decade, from 7,200 in 1985
to 12,300 in 1994.” The prison terms served
by these youths have also increased, from a
mean minimum term in 1985 of 35 months to
a mean minimum term in 1997 of 44
months.'"™ Contrary to contentions that this
development reflects a surge of violent crimi-
nal activity by America’s youth, approxi-
mately two-thirds of the youths prosecuted
in adult court in 1996 were charged with
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nonviolent offenses.!® Yet overall, in 1998,
nearly 18,000 youths spent time in adult pris-
ons, and approximately 20% of these youths
were mixed in with the adult population.'®

Third, minority youths make up the ma-
jority of those youths in the state prison sys-
tem. In 1997, Hispanic and black youths
made up 73% of the overall under-18 state
prison population, a 10% increase from 1985
figures.'®

Fourth, the disparity between the num-
bers of minority and white youths in state
prisons is increasing, especially for drug of-
fenses. In 1985, the number of black youths
held in state prisons for drug offenses was
1.5 times greater than the number of white
youths imprisoned for the same offenses. By
1997, the number of black juvenile drug of-
fenders in state prisons was over 5.3 times
greater than the number of imprisoned
white juvenile drug offenders.'™

Finally, minority youths are involved in
an increasing number of the cases trans-
ferred from juvenile to adult court: the num-
ber of cases involving white youths that were
transferred from juvenile to adult courts in-
creased approximately 50% between 1985
and 1994; transferred cases involving black
youth increased almost 100% and are now
approximately half of all transferred cases,
despite the much smaller percentage of black
youth in the overall juvenile population.'®
And cases involving black juveniles were al-
most twice as likely to be transferred to adult
criminal court as cases involving white ju-
veniles, principally because of the relatively
large number of transferred (nonviolent)
drug cases involving black juveniles.'%

Federal policy toward juveniles already
disproportionately impacts some minority
groups. Because crimes committed on In-
dian reservations often fall within federal
jurisdiction, Native American youths who
engage in minor criminal conduct that ordi-
narily would be prosecuted in state court
instead face federal prosecution and federal
penalties that, as described, are often far
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harsher than those imposed in state court.
For this reason, approximately 60% of youths
in federal custody are Native American.!”’
Disabled children are also disadvantaged in
the juvenile justice system because they may
lose their statutory entitlement to individu-
alized education programs upon being trans-
ferred to adult facilities.

The fear of crime by minority youths will
lead to policies that breed crime by minor-
ity youths, and that will justify even more
aggressive efforts to bring minorities under
criminal justice control. Meanwhile, efforts
to examine the race-based disparities that
pervade juvenile justice in America languish.

VI. The Consequences of too
Little Justice

Concerns about racial disparity in crimi-
nal justice are not new.'® But the crisis has
grown dramatically worse in the years since
the problem was first identified.

Today it is beyond debate that America’s
minorities are treated unfairly within the
criminal justice system. Innocent minorities
are detained and interrogated more often
than innocent whites. Minorities who violate
the law are more likely to be targeted for
arrest, less likely to be offered leniency, and
are subject to harsher punishment when com-
pared to similarly situated white offenders.
Each successive measure of unequal treat-
ment compounds the prior disparities. Mean-
while minority youths face similar inequi-
ties, and are therefore more likely than white
youths to be transformed by government
policies into career criminals.

There is a cyclical quality to the treatment
of black and Hispanic Americans in the
criminal justice system. Much of the unfair-
ness visited upon these groups stems from
the perceptions of criminal justice decision-
makers that (1) most crimes are committed
by minorities, and (2) most minorities com-

mit crimes. Although empirically false, these
perceptions cause a disproportionate share
of law enforcement attention to be directed
at minorities, which in turn leads to more
arrests of blacks and Hispanics. Dispropor-
tionate arrests fuel prosecutorial and judi-
cial decisions that disproportionately affect
minorities and result in disproportionate in-
carceration rates for minorities. The accu-
mulated effect is to create a prison popula-
tion in which blacks and Hispanics increas-
ingly predominate, which in turn lends cre-
dence to the misperceptions that justify ra-
cial profiling and “tough-on-crime” policies.

There are innumerable consequences to
this vicious cycle of inequality — for incar-
cerated minorities, for their families and
communities, and for the continued legiti-
macy of the criminal justice system.

A. The Lost Generation and Their
Families

Two million people are housed in Ameri-
can prisons. Although they comprise less
than a quarter of the U.S. population, black
and Hispanic Americans make up approxi-
mately two-thirds of the total U.S. prison
population. The percentage of prisoners who
are black is four times that of the percent-
age of blacks in the U.S. population (49% to
12%); the percentage of prisoners who are
Hispanic is almost twice that of the percent-
age of Hispanics in the U.S. population (17%
to 10%)."” In order to grasp the enormity of
these facts, consider that:

* Almost one in three black males aged 20-
29 is on any given day under some form
of criminal supervision — either in
prison or jail, or on probation or parole.'’

e As of 1995, 1 in 14 adult black males was
in prison or jail on any given day."!
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* A black male born in 1991 has a one-in-
three chance of spending time in prison
at some point in his life. A Hispanic male
born in 1991 has a one-in-six chance of
spending time in prison.''?

* For every 1 black male who graduates
from college, 100 black males are ar-
rested.'

Black and Hispanic America have lost a
generation of young men to the criminal jus-
tice system. Statistical projections suggest
that future generations of minority males
will be lost unless our criminal justice po-
licies are reformed.

The rate at which young minorities are
relegated to lives of incarceration and its
consequences serves to negate many of the
hard-fought gains of the civil rights move-
ment. During the last half of the 20th cen-
tury, black Americans and other minorities
struggled to win the right to equal opportu-
nity in employment, housing, education, and
public accommodations. These rights are
meaningless to hundreds of thousand of mi-
nority prisoners and are largely unavailable
to hundreds of thousands of minority ex-con-
victs. The ability of minorities to enjoy the
fruits of the civil rights struggle is compro-
mised by the racial disparities of the crimi-
nal justice system.

Perhaps the most precious of the civil
rights victories was the right to vote. In a
democracy such as ours, the franchise is the
fundamental engine of change. Yet in 46
states and the District of Columbia, con-
victed adults in prison are stripped of the
right to vote. Thirty-two states also disen-
franchise felons on parole, while 29 states
disenfranchise felons on probation. And 14
states even disenfranchise for life ex-felons
who have fully served their prison terms.'*
Many of those who lose the right to vote are
convicted of relatively minor, nonviolent
crimes. In some states, an offender who re-
ceives probation for a single sale of mari-
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juana, or for shoplifting, may be permanently
disenfranchised.

Because of the disproportionately high
percentage of convicted black criminals,
these laws have a disproportionate effect on
blacks, reneging on the guarantees of the
14th Amendment and the Voting Rights Act.
As a consequence of disenfranchisement
laws, 1.4 million black men — 13% of the en-
tire adult black male population — are de-
nied the right to vote. In two states, 31% of
all black men are permanently disenfran-
chised. In five states, approximately one in
four men are currently disenfranchised. And
given current rates of incarceration, in states
with the most restrictive voting laws, 40%
of black men are likely to be permanently
disenfranchised in upcoming years.'”®> Dis-
enfranchisement laws furnish another ex-
ample of the disproportionate and lingering
effects of criminal justice policies on minori-
ties.!®

The massive incarceration of black and
Hispanic males also has a destabilizing ef-
fect on their communities. It skews the male-
female ratio in those communities, increases
the likelihood that children will not be raised
by both parents, and contributes to the frag-
mentation of inner-city neighborhoods that
renders the crime-race linkage a self-fulfill-
ing prophecy. In many communities involve-
ment in the criminal justice system is so com-
mon that the criminal law has lost its stig-
matizing effect. Jail can become a badge of
honor through overuse of criminal sanc-
tions.'”

These ripple effects of imprisonment on
family and community are especially acute
when the prisoner is a woman. Black women
are incarcerated at a rate seven times
greater than that of white women. The 417%
increase in their incarceration rates between
1980 and 1995 is greater even than the in-
crease for black men. Three-fourths of the
women in prison in 1991 were mothers, and
two-thirds had children under 18."'®* More
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women in prison therefore means fewer
mothers caring for their children, a trend
that further exacerbates the deterioration
of minority communities and family struc-
tures.

B. Effects on the Justice System Itself

The effects of racial disparities in the jus-
tice system extend beyond prisoners and
prisoners’ families. That inequality ulti-
mately affects all Americans because it com-
promises the legitimacy of the system as a
whole, undermines its effectiveness, and fos-
ters racial division.

Persistent inequality in the justice system
gives minorities good reason to distrust the
system and to refuse to cooperate with it.
Such lack of cooperation can take many
forms, each of which has a corrosive effect
on the system’s strength and continued vi-
ability.

To be effective, police and prosecutors
need the cooperation of those who are vic-
timized by criminal conduct. Minorities are
disproportionately victimized by crime.
Black Americans are victimized by robbery
at a rate 150% higher than that for whites.
They are the victims of rape, aggravated as-
sault, and armed robbery at a rate 25%
greater than that for whites. And homicide
is the leading cause of death among young
black males.' It is in the interest of minor-
ity communities to support the fight against
crime. Yet the perception that the criminal
justice system is not on their side leads many
black and Hispanic Americans — as well as
other groups with historically tense relation-
ships with the police, such as gays — to un-
derreport criminal activity. This is true as
much for witnesses of crime as it is for vic-
tims of crime. Minorities are often reluctant
to assist in a criminal investigation because
they view law enforcement authorities as
hostile or indifferent to their concerns.

The perception of racial injustice manifests
itself in important ways when minorities are
asked to serve as jurors. First, many minori-
ties, when summoned for jury duty, simply
do not appear. In Chicago, 60% of residents
of black neighborhoods did not even respond
to calls for jury duty, as compared to 8% of
residents in white neighborhoods.” Given
the constitutional guarantees of trial by a jury
of a defendant’s peers, the failure of minori-
ties to appear for jury duty has enormous
implications for minority defendants and for
the legitimacy of the jury system.

Those minorities who do appear for jury
duty may have such strong preconceptions
about the justice system that they simply will
not accept the testimony of police witnesses
or the arguments of prosecutors. In some ju-
risdictions it is difficult to obtain a convic-
tion predicated on uncorroborated police
testimony. And even if jurors believe the
prosecution’s case, they may engage in the
practice of jury nullification. Deputy Attor-
ney General Holder recalls that when he
served as a Washington, D.C,, trial judge, it
was not uncommon for drug possession pros-
ecutions to result in hung juries because a
single juror decided that “I just was not go-
ing to vote to send another young black man
to prison” (Holder’s words)."?! Jury nullifi-
cation, which is also gaining legitimacy in
civil rights scholarship,'* is a troubling de-
velopment for law enforcement officials.

C. Health and Economic Effects

The health consequences of rising incar-
ceration rates are often overlooked. As a re-
sult of prison overcrowding and the lack of
appropriate correctional health care, tuber-
culosis spread rapidly in the early 1990s. In
New York City, where a particularly viru-
lent, multi-drug-resistant form of the disease
broke out, 80% of known cases were traced
to prisons.'” Moreover, the rate of HIV in-
fection in the prison population is now 13
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times that of the nonprison population.'
Given the number of individuals incarcer-
ated, and the constant interchanges between
the prison and outside population, these
developments signal a public health crisis
that has dire consequences for prisoners and
nonprisoners alike. And because minorities
are disproportionately represented among
prisoners, these public health effects are felt
most sharply in minority communities.

Overuse of incarceration also has signifi-
cant economic consequences. Rapid increases
in incarceration rates require increased con-
struction of facilities in which to house pris-
oners. More than half of the prisons in use
today in the United States were built in the
last 20 years. The Bureau of Prisons is the
largest arm of the Justice Department.'” The
1994 crime bill alone included $8 billion in
funding for new state prison construction.
Funding for prison construction not only
edges out funding for alternative crime-fight-
ing strategies, such as prevention and treat-
ment programs, it also edges out funding for
many other priorities, within and outside the
justice system. More money for prisons
means less money for schools, libraries,
youth athletic programs, literacy programs,
and many other programs that might do more
to reduce crime than lengthy incarceration.

Minority communities, which are often
beneficiaries of social spending, therefore feel
the sting of criminal justice twice. They are
victimized by racially skewed enforcement
strategies and then deprived of needed fund-
ing for schools and community development.
Once again the system is self-perpetuating,
because the paucity of quality education and
jobs can bear directly on rates of criminality
in minority communities.

D. Loss of National Ideals
The final — and perhaps most important

— consequence of a racially divided crimi-
nal justice system is the hardest to quantify.
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Our national self-image, against which we
judge both ourselves and other nations
around the world, is of a land in which all
people are created equal and each is entitled
to fair treatment before the law. We have
often failed to live up to this goal, but have
never given up the struggle to attain it. The
inequities detailed in this chapter demon-
strate that we have fallen short.

VIl. Recommendations

There are several reasons why racial in-
equality in the criminal justice system can-
not be eradicated easily.

First, there actually is no single Ameri-
can criminal justice system. The federal gov-
ernment, each state, and many localities op-
erate independent court systems, and there
are thousands of discrete law enforcement
agencies throughout the United States. Un-
like some other civil rights battles, criminal
justice reform is a state-by-state challenge.

Second, little or no de jure racial discrimi-
nation remains in the criminal law (although
the different federal sentencing schemes for
crack and powder cocaine come close). In-
stead, racial disparities emerge from deeply
rooted, self-fulfilling stereotypes and as-
sumptions. A complex network of laws, poli-
cies, priorities, and practices perpetuate the
racially skewed outcomes described in this
chapter. It is difficult enough to get to the
source of the problem, much less change it.

Third, efforts to reform criminal justice
policies are politically perilous — no office
holder wants to be labeled “soft on crime” —
and measures to make crime policy more
rational and equitable are uniquely suscep-
tible to such demagoguery. Crime rates have
declined in recent years, a phenomenon that
has more to do with demographics and the
strength of the economy than the racially
tainted policing strategies and sentencing
initiatives of recent years.'”* But mayors,
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police chiefs, legislators — even Presidents
— love to take credit for safer streets and
are loath to tinker with a winning electoral
formula.

Still, efforts to redress racial biases in
criminal justice are beginning to take root,
and a growing number of courageous politi-
cians are willing to challenge criminal jus-
tice orthodoxy. The recommendations set
forth below build on these encouraging
trends.

A. Build Accountability into the
Exercise of Discretion by Police
and Prosecutors

Just as racial disparity begins with discre-
tionary decisions by front-line law enforce-
ment personnel, so should remedies begin
there.

We do not advocate that discretion be
eliminated from the criminal justice system.
That goal would be unattainable and unwise.
Criminal laws are written in broad terms,
and experienced law enforcement officials,
both police and prosecutors, must retain the
authority to apply the laws in individual
cases with wisdom and common sense. A
criminal justice system that did not delegate
some discretion to those who enforce the
laws would yield even harsher, less rational
results than the current system. As our un-
fortunate experience with mandatory sen-
tencing proves, discretion is a key ingredi-
ent of justice.

The problem with discretion in today’s
criminal justice system is that it is exercised
without meaningful accountability. While
law enforcement discretion must be pre-
served, the type of unchecked, unreviewable
discretion that police and prosecutors cur-
rently wield breeds racial disparity and re-
sentment.

The credibility gap between minority
Americans and front-line law enforcement
is yawning, and it widens with every new

report on racial profiling and every new ac-
count of police brutality. Closing this gap
requires the following mechanisms to im-
prove police accountability:

* The development of national standards
for accrediting law enforcement agencies.
No such national standard currently ex-
ists, leading to a patchwork of law en-
forcement guidelines throughout the na-
tion. The national standards should in-
clude specific guidance on traffic stop
procedures; the use of force; and inter-
action between police officers and multi-
cultural communities. The standards
should expressly prohibit racial profiling
of any kind.

e Improved training of current and incom-
ing police officers to bring police depart-
ments into compliance with the national
standards.

* The passage of federal legislation requir-
ing federal and state law enforcement of-
ficials to gather data on traffic stops and
other encounters associated with racial
profiling, such as INS enforcement activi-
ties and airport/drug courier inquiries.
Such data should be disseminated pub-
licly.

* Expanded authority and resources for
police oversight agencies such as the
Civil Rights Division of the Justice De-
partment to investigate and punish mis-
conduct, including racial profiling, bru-
tality, and corruption.

The improper exercise of prosecutorial dis-
cretion, like law enforcement discretion, has
a disproportionate impact on minorities and
should also be subjected to greater public
scrutiny. We recommend passage of federal
legislation requiring the collection and pub-
lication of data by each U.S. Attorney’s of-
fice and each state prosecutor’s office regard-
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ing the charging and sentencing practices
and outcomes in those offices and the racial
impact of those outcomes.'”

B. Improve the Diversity of Law
Enforcement Personnel

Much of the hostility between minority
communities and the police can be traced to
the underrepresentation of minorities in law
enforcement. In too many neighborhoods, the
police are seen as an occupying force rather
than a community resource. Police depart-
ments and prosecutors’ offices should re-
double their efforts to recruit minorities.
Police departments should encourage, and
perhaps require, that officers live in the cit-
ies they patrol.

Diversification requires adequate funding
and well-targeted recruitment efforts. We
recommend that the federal government con-
dition grant programs to state and local law
enforcement agencies on efforts by those
agencies to implement minority recruitment
and hiring practices.

C. Improve the Collection of
Criminal Justice Data Relevant to
Racial Disparities

As in other areas of American life, we need
to be more conscious of racial issues in crimi-
nal justice in order to achieve a color-blind
criminal justice system eventually. The col-
lection of racial data is essential to identify
flaws in current policies and devise the
means to redress them.

Many of the data sets generated by gov-
ernment agencies and private researchers
concerning race and criminal justice take
account of the experiences of African Ameri-
cans and whites but do not include statistics
on Hispanics, Asian Americans or Native
Americans. We recommend that all major
minority groups be included in future data
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collection efforts, at least where such em-
pirical evidence would be statistically sig-
nificant.

D. Suspend Operation of the Death
Penalty

As capital punishment is currently imple-
mented, the decision of who will live and
who will die depends, in significant measure,
on the race of the defendant and the race of
the victim. This is due both to flawed proce-
dures such as the appointment of incompe-
tent lawyers for indigent defendants as well
as to racial attitudes and stereotypes that
cannot be easily overcome.

Even those who do not believe that death
penalty statutes should be repealed alto-
gether should agree on the need for a na-
tionwide moratorium on application of the
death penalty while flaws in death penalty
procedures are studied and remedies are
proposed. During this period there should
be a comprehensive review of the effects of
race on capital sentencing outcomes.

E. Repeal Mandatory Minimum
Sentencing Laws

Although sometimes conceived as a means
to combat unwarranted racial disparity in
sentencing, mandatory minimum sentencing
laws are, in fact, engines of racial injustice.
They have filled America’s prisons to the
rafters with thousands of nonviolent minor-
ity offenders. They deprive judges of the abil-
ity to consider mitigating circumstances
about the offense or the offender, an exer-
cise of judicial discretion that can help re-
dress racial bias at earlier stages of the
criminal justice system. Particularly egre-
gious are “three strikes” or “two strikes”
mandatory sentencing laws that impose long
and irreducible prison terms for even the
most minor criminal conduct. These dema-
gogic policies have resulted in a mushroom-

Part Two: Criminal Justice Chapter 14

209




Chapter 14 Part Two: Criminal Justice

210

ing prison population and in the dispropor-
tionate incarceration of minorities.

The repeal of mandatory minimum sen-
tencing laws would be a significant step to-
ward restoring balance and racial fairness
to a criminal justice system that has increas-
ingly come to view incarceration as an end
in itself.

F. Reform Sentencing Guideline
Systems

Were mandatory minimum sentencing
laws to be repealed, sentencing in the fed-
eral system and many state systems would
be carried out pursuant to sentencing guide-
lines. The problem is that the guideline sys-
tems are often based on and therefore in-
fected by the racial disparities in current
sentencing statutes.

For example, the disparate treatment of
crack and powder cocaine offenders in the
federal system has been carried over from
the Controlled Substance Act to the sentenc-
ing guidelines manual. The 100-to-1 ratio be-
tween the amount of powder cocaine and the
amount of crack cocaine needed to trigger
the statutory mandatory penalty is found in
the drug equivalency table in the guidelines
as well. So even after the statute is changed,
it will be necessary to revisit and redress
unfairness in the guidelines.

G. Reject or Repeal Efforts to
Transfer Juveniles into the Adult
Justice System

Perhaps no criminal justice policy is more
destructive to our nation than one that ex-
tends incarceration and punishment-based
crime approaches to children. Laws that
shun rehabilitation of youthful offenders in
favor of their transfer into the adult crimi-
nal justice system are inconsistent with a
century of U.S. juvenile justice policy and

practice, are applied disproportionately to
minority youth, and threaten to create a per-
manent underclass of undereducated, un-
trained, hardened criminals. Laws that en-
courage treating nonviolent juvenile offend-
ers as adults should be repealed.

H. Improve the Quality of Indigent
Defense Counsel in Criminal
Cases

Many of the racially disparate outcomes
in the criminal justice system are attribut-
able to inadequate lawyering. To be sure,
there are some obstacles that even the fin-
est lawyer cannot overcome, such as the com-
bination of a mandatory sentencing law and
an obstinate prosecutor. But other inequi-
ties can be exposed and perhaps reversed
through aggressive advocacy by defense
counsel.

Unfortunately, many minority defendants
depend on indigent defense services pro-
vided by the state. The lawyers who perform
this role are often very dedicated and hard-
working, but undercompensated and over-
whelmed with a caseload that precludes vig-
orous advocacy on behalf of individual de-
fendants. The problem here is a system that
inadequately funds this vitally important
component of the criminal process.

There should be a systematic review of
indigent defense services in the United
States in order to inject new resources and
effect significant improvements.

I.  Repeal Felony Disenfranchise
ment Laws and Other Mandatory
Collateral Consequences of
Criminal Convictions

Disenfranchisement laws are antithetical
to democracy and disproportionately affect
minorities, eroding the important gains of
the civil rights era. They also violate inter-
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national law — specifically, Article 25 of the
International Covenant on Civil and Politi-
cal Rights.'”® These laws should be abolished,
and other collateral consequences of crimi-
nal convictions such as eviction from public
housing and restrictions on student loans
should be reviewed and, in any event, not
mandatorily imposed. Criminal sentences,
including collateral consequences such as
disenfranchisement, should be tailored to the
nature of the crime and the circumstances
of the offender and should impose no more
punishment than is necessary to achieve
public safety, deterrence, and rehabilitation.

J.  Restore Balance to the National
Drug Control Strategy

As noted above, the massive increases in
incarceration, including minority incarcera-
tion rates, are largely attributable to the war
on drugs. Even if each of the criminal justice
recommendations already proposed were
adopted, we would be left with a national
drug control strategy that seeks to combat
drug abuse by locking up addicts. As we have
seen, that policy has inevitable and disas-
trous consequences for minority communi-
ties.

Thirty years ago, during the Nixon Admin-
istration, there was recognition that drug
abuse was a medical problem as well as a
criminal justice challenge.” Even at the
height of the crack cocaine epidemic during
the first Bush Administration, there was lip
service paid to the concept of a balanced
drug strategy, one that dedicated substan-
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tial resources to treatment, prevention, edu-
cation and research as a necessary comple-
ment to interdiction and law enforcement.
But today, demand reduction efforts are on
the back burner.

The United States needs a more balanced
drug strategy, one that adequately supports
treatment, prevention, education, research,
and other efforts to reduce the demand for
drugs. The current strategy places far too
much reliance on the criminal justice system
to solve a problem that is at least in part a
public health problem. The result has been
an experiment in mass incarceration that has
devastated minority communities without
discernable benefit.

VIll. Conclusion

Racial disparities in the criminal justice
system are one manifestation of broader ra-
cial divisions in America. Many of the per-
ceptions and prejudices that give rise to in-
equities in criminal justice are the same
prejudices that have been with us since the
founding of the Republic. Not until those
underlying prejudices are shattered will true
equality for all Americans, in all facets of life,
have been achieved.

The criminal justice arena is an especially
critical battleground in the continued
struggle for civil rights. Current disparities
in criminal justice threaten 50 years of
progress toward equality. Criminal justice
reform is a civil rights challenge that can no
longer be ignored.
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